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ing as the community was becoming 
familiar with the scope and usefulness 
of the statute. 

The sudden breaking down, there- 
fore, of this statute, for want of consti- 
tutional jurisdiction over the subject- 
matter by Congress, is a matter of very 
serious concern, not to say regret. 

There seems, however, to be room 
for great doubt whether the control 
over patents and copyrights, given by 
the constitution to the national legisla- 
ture, was intended by the framers of 
that instrument, or can be fairly held to 
cover a subject-matter presenting so 
many essential differences as that of 
trade-marks. 

The only reported case on the subject, 
prior to the present, is Duwetl v. Bok- 
mer, 10 Chicago Leg. News 356. That 
was a bill for injunction in the Circuit 
Court of the United States, for the 
Southern District of Ohio. The de- 
fendants demurred, and assigned for 
ground of demurrer the want of juris- 
diction in the court, the parties being 
all citizens of the same state, and 
"there being no act which confers upon 
the United States courts jurisdiction 
of the subject-matter in such a case." 
The stress of the argument in the case 
was upon the statutes giving jurisdic- 
tion to the circuit courts, and the na- 
ture of trade-marks as related to patents 
and copyrights did not receive the same 
amount of consideration as in the prin- 



cipal case. But the point was clearly 
involved, and is so recognised by 
Swing, J., who says : " The copyright 
and trade-mark laws all come from the 
same source. So if the trade-mark law 
of 1870 be a copyright law, then the 
court has jurisdiction, without reference 
to residence or the amount in contro- 
versy." The learned judge then pro- 
ceeds to review the laws, and sustains 
the jurisdiction upon the ground that 
the Act of 1870, being in pari materia, 
is a copyright law. The decision, 
therefore, as an authority, is in direct 
conflict with the principal case. 

Since the principal case was decided, 
the same view has been announced in 
the Circuit Court for the Eastern Dis- 
trict of Pennsylvania, in Day et al. v. 
Walls, 35 Legal Intelligencer 468. In 
that case a bill for injunction was, upon 
demurrer, dismissed for want of juris- 
diction, the parties being all citizens 
of Pennsylvania. No opinion was de- 
livered by the court, but Cadwaladbk, 
J., said that he entertained the same 
view as Dyes, J., and had acted upon 
it in several cases previously. 

The question may, therefore, be re- 
garded as still unsettled, but the ten- 
dency and the weight of judicial opinion 
would seem to be against the validity 
of the legislation of Congress on the 
subject. 

J. T. M. 



Supreme Court of Kansas. 

THE STATE OF KANSAS, ex rel. ATTORNEY-GENEKAL, v. L. H. 
STEVENS et al. 

Notwithstanding the records purporting to show a valid organization of a county 
may be forged, and the necessary facts in regard to such organization may not 
exist, yet any action of the legislative department of the state government subse- 
quently recognising the existence of such organized county, will be effective to 
validate the organization. 

A municipal corporation does not forfeit its corporate existence by non-user. 
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This was a proceeding in the nature of a quo warranto, to oust 
from office the County Commissioners, Sheriff and Probate Judge 
of Harper county. 

Willard Davis, Attorney- General, for the state. 

Peek, Ryan $• Johnson, for defendants. 

The opinion of the court was delivered by 

Hobton, C. J. — The confessed object of the institution of the 
action is to legally determine whether the county of Harper had a 
valid organization as a county. The records of the organization of 
date of August 20th 1873, would seem to be regular and valid upon 
their face ; yet it is admitted by all the parties to the suit that 
these papers were forged ; that there were not twenty residents or 
householders in the county at the signing of the memorial or the 
taking of the census. The records purporting to show a valid 
organization are simply " The refuge of lies and the hiding-place 
of falsehoods." If this were all that was apparent in the case, 
then, within the principle of the State v. Ford County, 12 Kan. 
441, and State v. Sillon, just decided, we would be compelled to 
hold the organization of the county void and the defendants wrong- 
fully exercising the duties of the offices named. But the legisla- 
ture has intervened since the so-called organization was had, and 
by its action recognised, ratified and made valid that which was 
fraudulent in its inception. 

At its session, commencing January 10th 1874, William H. Hor- 
ner was admitted as a member of the legislature, and as a repre- 
sentative therein from said county of Harper, and served as such 
member during the entire session of 1874. 

By section 28, chapter 77, laws of 1874, the Board of County 
Commissioners of Harper county, was authorized and empowered to 
issue and sell or exchange the bonds of the county to an amount 
not exceeding the sum of $15,000, or so much thereof as might be 
necessary for the purpose of funding certain outstanding county 
warrants to pay the current expenses of the county for the year 
1874. This act pre-supposed the existence at some prior time of a 
county organization and a county tribunal that transacted county 
business. From August 20th 1873, to September 1st 1873, at 
least, there was a de facto organization of the county in existence. 
The governor then recognised the organization as valid, and had 
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it proclaimed to be valid and complete. Within the principle of 
the State v. Pawnee County, 12 Kansas 426, we hold that the 
legislative recognition of the validity of such county organization 
made the same valid, although the original organization was defect- 
ive and fraudulent. It is contended, however, by the counsel for 
the state, that if a de facto organization was instituted on the 20th 
of August 1873, it was confessedly only temporary, and as there 
never was any election in the county since, and as there have not 
been since about September 1st 1873, up to August 5th 1878, any 
officers in the county that said temporary and fraudulent organiza- 
tion ended in September 1873, and the legislative recognition in 
1874 had no effect to legalize or validate it. 

The reasoning is not sound. For a time, though a brief one, a 
de facto organization actually existed. The legislature having the 
whole control of the matter, recognised thereafter such organiza- 
tion, in ch. 77, laws of 1874, and thereby ratified it ; whatever 
the actual facts may be, we are bound to presume that the legisla- 
ture of 1874 had full knowledge of the situation of affairs in the 
county, and passed the act of that year with a complete under- 
standing of its consequences. The removal of the officers from the 
county, and the failure to elect officers, did not blot out or destroy 
the organization given life by the legislative recognition. 

Dillon says: "Municipal corporations may become inert, or 
dormant, or their functions may be suspended for want of officers 
or inhabitants, but dissolved when created by any act of the legis- 
lature, and once in existence they cannot be, by reason of any de- 
fault or abuse of powers conferred, either on the part of the officers 
or inhabitants of the incorporated place. As they can exist only 
by legislative sanction, so they cannot be dissolved except by legis- 
lative consent or pursuant to legislative provision." Dillon on 
Munic. Corp., vol. 1, sec. 115. 

The same principle is applicable to counties which are quasi cor- 
porations, created by the sovereign power of the state, of its own 
sovereign will, for the purposes of civil administration. 

The point made that there never was any de facto organization, 
for the reason that the persons appointed special county officers in 
August 1873, were not residents and qualified electors of the 
connty, and were never there, is not well taken, as the record of 
the case does not support this assertion. The answer alleges that 
these officers were appointed by Governor Osborn and afterwards 
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removed from the county, and no testimony has been offered con- 
trary to these allegations. 

Judgment will therefore be duly rendered in favor of defendants 
for all costs. 



Municipal corporations existing and 
exercising powers bestowed upon them 
for public purposes may be altered, mod- 
ified, or abolished by the legislatures : 
People v. Wren, 5 111. (4 Scam.) 269 ; 
Richland v. Lawrence, 12 Id. 1 ; People 
v. Power, 25 Id. 169 ; Clinton v. Cedar 
Rapids, Sec, Railroad Co., 24 Iowa 455 ; 
Reynolds v. Baldioin, 1 La. Ann. 162 ; 
Police Jury v. Shreveport, 5 Id. 664 ; 
Layton v. Neto Orleans, 12 Id. 515 ; 
Berlin v. Gorham, 34 N. H. 266 ; Peo- 
ple v. Pinckney, 32 N. Y. 377 ; Mont- 
pelier v. East Montpelier, 29 Vt. 12 ; 
State v. Branin, 23 N. J. L. 484 ; Lynch 
v. Lafland, 4 Cold. (Tenn.) S6 ; War- 
ing v. Mayor, frc, 24 Ala. 701 ; Sloan 
v. State, 8 Blackf. (Ind.) 361 ; Smith 
v. Adrian, 1 Mich. 495 ; Marietta v. 
Fearing, 4 Ohio 427 ; Cobb v. Kingman, 
15 Mass. 197 ; Barnes v. District of 
Columbia, 91 U. S. (1 Otto) 540; and 
it follows, as a corollary to this propo- 
sition, that where such corporation has 
been recognised by enactments of the 
General Assembly, all inquiry into the 
regularity of its organization is pre- 
cluded ; People v. Farnhara, 35 111. 
562 ; Kanawha, fyc, v. Kanawha, frc, 
7 Blackf. 391, 406 ; Syracuse City Bank 
v. Davis, 16 Barb. 188. 

These corporations are created for the 
public good, and not for the benefit of 
corporators : Herbert v. Benson, 2 La. 
Ann. 770 ; Police Jury v. Shreveport, 5 
Id. 664 ; People v. Farnham, 35 111. 
562 ; and, therefore, after long contin- 
ued use of corporate powers and the pub- 
lic acquiescence, the law will presume 
in favor of their legal existence : Jame- 
son v. People, 16 111. 257. It is the cit- 
izens of the city and not the officers who 
constitute the corporation. The officers 
are merely the agents of the corpora- 



tion : Lowber v. Mayor, Sfc, of New 
York, 5 Abb. Pr. 325 ; Clarke, v. City 
of Rochester, 24 Barb. 446; s. c, 14 
How. Pr. 193. It would seem to follow 
from these well-established principles, 
that no default or abuse of powers, on 
•the part of the officers of such a corpo- 
ration, can work a dissolution or con- 
stitute a ground of forfeiture. 

In England a municipal corporation 
may be dissolved : 

(1) By an act of parliament : 2 Kyd 
447 ; Coke Litt. 176 and note ; Rex v. 
Amery, 2 Term Rep. 515 ; Glover 408 ; 
Angell & Ames, \ 767 ; 2 Kent 305 ; 
County Com'rs v. Cox, 6 Ind. 403 ; Slate 
v. Trustees, ^-c, 5 Id. 77. 

(2) By the loss of an integral part : 
Rex v. Morris, 3 East 215 ; Rex v. 
Stewart, 4 Id. 17 ; Rex v. Passmore, 
2 Term R. 241 ; Regina v. Bewdley, 
1 P. Wms. 207 ; Banbury Case, 10 
Mod. 346 ; Rex v. Tregony, 8 Id. 129 ; 
Colchester v. Leaker, 3 Burr. 1870 ; Ba- 
con v. Robertson, 18 How. 480 ; Smith 
v. Smith, 3 Dessaus. (S. C.) 557. 

(3) By a surrender of its franchises : 
Rex v. Osbourne, 4 East 326 ; Rex v. 
Miller, 6 Term R. 277 ; Howard's Case, 
Hutton 87 ; Grant Corp. 306. 

(4) By forfeiture of its cliarter: Rex 
v. Grosvenor, 7 Mod. 199 ; Smith's Case, 
4 Id. 55 ; Rex v. Sanders, 3 East 199 ; 
Rex v. Kent, 13 Id. 220; Attorney- Gen- 
eral v. Shrewsbury, 6 Beav. 220. 

We have already seen that a munici- 
pal corporation can be abolished by an 
act of the legislature, and in the 
United States, where such corporations 
are organized, as before stated, for 
the public good, this is the only way 
in which they can be dissolved. The 
officers of a corporation are not an 
integral part thereof, and a failure to 



DAY v. CONNECTICUT GENERAL LIFE INS. CO. 47 

elect them does not work a dissolution : Mun. Corp. f! 111. And as the failure 

Peoplev. Town of Fairbury, 51 111. 149 ; to elect officers does not of itself work 

Vincennes University v. Indiana, 14 a dissolution, so it cannot be made a 

How. 268 ; President v. Thompson, 20 a ground of forfeiture, as the considera- 

111. 197 ; Phillips v. Wickham, 1 Paige tions which would preclude one result 

Ch. 59 ; and there «an be no surrender would forbid the other : Welch v. Ste. 

of the franchise, certainly not without Genevieve, 1 Dillon C. C. 130. 

legislative acceptance : 1 Dillon on H. B. Johnson. 



Supreme Court of Errors of Connecticut 
ALBERT DAY v. CONNECTICUT GENERAL LIFE INSURANCE CO. 

Where an insurance company declared a life policy void (on the ground that 
the person whose life was insured had become of intemperate habits) and refused 
to receive any further annual premiums : Held, that no present action for the sum 
insured could be sustained by the policy-holder upon any implied contract to 
receive the premiums and continue the policy in force during the continuance 
of the life insured. 

The act of the company in refusing to receive the premiums and declaring the 
policy void, could not affect the plaintiff's rights ; and if without legal excuse, 
could not prevent a recovery on the policy at the death of the party insured, but 
was not such a breach of the contract as made the sum insured presently payable. 

The principles of Hochster v. De la Tour, 2 E. & B. 678, and Frost v Knight, 
Law Rep. 7 Exch. Ill, do not apply to such a case. 

In such a case the holder of the policy may have his remedy in one of three 
ways. 1. By treating the refusal as a rescission and suing to recover the present 
value of the policy ; or 2, by continuing to tender the premiums, and on the ceas- 
ing of the life insured, suing for the sum insured ; or 3, by going into equity to 
have the policy decreed to be still in force. 

This was an action upon a policy of life insurance by the defend- 
ant company upon the life of one Colt, in favor of one West, and 
assigned to the plaintiiF. The declaration averred that the defend- 
ants assumed and faithfully promised to perform all the stipulations 
and agreements in said instrument on their part to be performed, 
and to keep the said policy in force for the term of the whole con- 
tinuance of the life of the said Colt, upon the terms and conditions 
therein set forth. It then averred payment of the annual pre- 
miums until October 28th 1872, on which day another payment 
fell due for the year then next ensuing, and a tender of the amount 
due that day, and a refusal of the defendants to receive it. It also 
averred an express declaration by the defendants that they would 
not longer continue said policy in force, and that the same had 
ceased and determined, and had become null and void. 

The damages were laid at $10,000, the sum insured, but the 



